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Oklahoma’s First Law – SQ 788

 SQ 788 - authored by an advocacy group

 Approved by Oklahoma voters (57%) making 
Oklahoma the 30th state to implement a medical 
marijuana law

 Established the Oklahoma Medical Marijuana 
Authority and a process by which qualifying 
residents of Oklahoma could secure a medical 
marijuana license

 Permitted the possession and consumption of 
marijuana by bona fide license holders
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Oklahoma’s First Law – SQ 788    
(cont’d)

 Granted certain rights to job applicants and 
employees with valid Oklahoma licenses

 Established certain limitations against employers

 Established certain other limitations on property 
owners and colleges and universities

 Marijuana possession, consumption, and distribution 
by any person other than the holder of a valid 
Oklahoma MM license is still prohibited and subject 
to criminal prosecution
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Problems with SQ 788

 No definitions (employer, use, possess, imminently, 
school, place of employment, hours of employment 
etc.)

 No exception for safety sensitive employees

 No discussion of impairment in the workplace

 Questions about its interaction with the ADA

 Interaction with workers’ compensation and 
unemployment statutes

 No clarity regarding apparently conflicting federal laws
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Enter the Unity Bill

 The Oklahoma Medical Marijuana and Patient 
Protection Act or the “Unity Bill” was signed by 
Governor Stitt on March 4, 2019 and took effect on 
August 29, 2019

 The Unity Bill had a marked effect on the entire 
medical marijuana industry, including the 
relationships of applicants and employees to 
employers
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Enter the Unity Bill (cont’d)

 Section 8(K) – Two basic rights for employees, one 
of which has important exceptions

 First, unless otherwise required by federal law or 
required to obtain federal funding, no employer may 
refuse to hire, discipline, discharge or otherwise 
penalize an applicant or employee solely on the 
basis of such applicant’s or employee’s status as a 
medical marijuana licensee
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Enter the Unity Bill (cont’d)

 Second, unless otherwise required by federal law or 
required to obtain federal funding, no employer may 
refuse to hire, discipline, discharge or otherwise 
penalize an applicant or employee solely on the 
basis of a positive test for marijuana components or 
metabolites

 But, there are three major exceptions to this second 
right
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Enter the Unity Bill (cont’d)

 An employer can take action against an applicant or 
employee who is a license holder solely because of a 
positive drug test for marijuana if: 

– he is not in possession of a valid medical marijuana 
license,

– he consumes or is under the influence of medical 
marijuana or medical marijuana while at the place of 
employment or during the fulfillment of employment 
obligations, or 

– the position is one involving safety-sensitive job 
duties
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Enter the Unity Bill (cont’d)

 The “Safety Sensitive Exception” is born

 As of September 1, 2019, employers may refuse to 
hire an applicant for or may terminate an employee 
in a “safety-sensitive” position if he or she tests 
positive for marijuana in a lawful drug test, even if 
he/she has a valid medical marijuana license
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“Safety Sensitive”                                   
under the Unity Bill

 “Any job that includes tasks or duties that the 
employer reasonably believes could affect the 
safety and health of the employee performing the 
task or others”

 No cases yet have interpreted just how far this 
discretion may reach
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Statutory examples                                         
of “safety sensitive” positions

 Work with hazardous 
materials

 Operation of vehicles           
or machinery

 Maintenance of 
equipment

 Work with utilities

 Preparing or handling            
of food or medicine

 Carrying a firearm

 Patient care

 Child care
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Many Questions Remain (cont’d)

 More importantly, the role of federal law and federal 
grants or other financial programs is not clear

 Oklahoma University and Oklahoma State University 
have taken the position that receipt of federal funding 
that makes them “legally bound to comply with the 
Federal Drug-Free Schools and Communities Act 
(DFSCA)”
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Many Questions Remain (cont’d)

 But it may not be that simple

 For employers attempting to rely on similar federal 
statutes after receiving federal funds, arguing that 
federal law provides an exemption from state 
medical marijuana law has not been successful

 Consider the case of Noffsinger v. SSC Niantic 
Operating Co., LLC, No. 3:16-CV-01938 (D. Conn. 
Sept. 5, 2018)
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Many Questions Remain (cont’d)

 Ms. Noffsinger applied for a job with Bride Brook 
Nursing & Rehab center

 Bride Brook is a federal contractor, and its contract 
expressly requires it to comply with the federal  
Drug-Free Workplace Act

 Bride Brook offered Ms. Noffsinger a job contingent 
upon a pre-employment drug test, which she failed, 
testing positive for marijuana

 The company rescinded its job offer, despite her 
having a valid Connecticut medical marijuana license
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Many Questions Remain (cont’d)

 Ms. Noffsinger sued under the Connecticut medical 
marijuana law (which has protections nearly 
identical to Oklahoma’s law)

 The company argued that it was not covered by 
Connecticut’s law because its federal contract 
required compliance with the federal Drug-Free 
Workplace Act, and because the Connecticut law 
expressly noted an exception for employers 
receiving federal funding
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Many Questions Remain (cont’d)

 That law reads:

– “[U]nless required by federal law or required to obtain 
funding: … No employer may refuse to hire a person 
or may discharge, penalize or threaten an employee 
solely on the basis of such person’s or employee’s 
status as a qualifying patient.”

 Very similar to Oklahoma’s current law

 But the court (a federal judge) rejected this 
argument
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Many Questions Remain (cont’d)

 Bride Brook argued that its refusal to hire Noffsinger
was allowed because it was “required by federal law 
or required to obtain federal funding”

 It argued that the federal Drug-Free Workplace Act 
barred it from hiring Noffsinger because that law 
prohibits federal contractors from allowing 
employees to use illegal drugs, and marijuana is still 
illegal under federal law 

 But the court noted that the DFWA does not require 
drug testing and does not regulate employees who 
use illegal drugs outside of work while off-duty
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Many Questions Remain (cont’d)

 Because the DFWA does not require employers to 
ban off-duty and off-site use of drugs illegal under 
federal law, the court held that it could not serve as 
an exception to the state law

 It then granted summary judgment in favor of the 
employee (very unusual at that stage of the case)

 The Noffsinger case makes clear that simply 
receiving federal money with some reference to a 
federal drug law may not be enough to exempt an 
employer from state medical marijuana laws
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